Shareholder’s Agreement

SHAREHOLDERS AGREEMENT

BY AND AMONG THE SHAREHOLDERS

OF RETAIL FURNITURE COMPANY, INC.

THIS AGREEMENT BY AND AMONG SHAREHOLDERS is made and entered into as of 11/10/04 by and between RETAIL FURNITURE COMPANY, INC., a California Corporation (the “Company”), and Don Leland and Alexandra Leland, as Co-Trustees of the Don Leland and Alexandra Leland Family Trust, and David Kowalski (collectively the “Shareholders” and individually a “Shareholder”).

RECITALS: This Agreement is made with reference to the following facts:

A. The Shareholders have formed the Company for the purpose of operating retail furniture stores.

B. The Company was incorporated as a California corporation on or about January 8, 1996. The Company has authorized a single class of stock, namely 100,000 shares of common stock.

C. The Shareholders wish to enter into this Agreement for the purpose of setting forth their respective rights and duties in connection with the formation of the Company and the financing, management, and operation of its business.

NOW, THEREFORE, it is agreed as follows:

1. Principal Office. The Company shall have its principal office at 631 Cedar St., Berkeley, California 94710.

2. Directors. The Company shall have a 3-person board of directors (the “Board”) consisting of the following persons who shall serve initially until the next meeting of Shareholders is called to elect directors:

Donald Leland

Alexandra Leland

David Kowalski

At each successive annual meeting of shareholders, while this Agreement is in effect, the Shareholders agree to vote their shares in a manner that will ensure that the 3 directors named above shall continue in such capacity.

3. Officers. Initially and until changed by any regular or special meeting of the Board, the following persons shall be the duly constituted officers of the Company:

President: Donald Leland

CFO: David Kowalski

Secretary: Alexandra Leland

4. Stock. The Donald Leland and Alexandra Leland Family Trust is currently a holder of 7,500 shares of common stock (hereinafter “Shares”) in the Company. David Kowalski is currently a holder of 833.33 Shares:

5. Repurchase by the Company. Ownership of the Shares shall be subject to certain repurchase rights. In the event of a termination of employment of any (i) Shareholder, or (ii) with respect to any shares held by a trust, all of the Principal Settlors of a trust, as defined below, by reason of the following “Repurchase Events”: (i) death, (ii) total physical or mental disability for a period of 90 consecutive days, (iii) voluntary termination of employment, or (iv) involuntary termination of employment with or without cause, all Shares owned by such Shareholder or by trust shall be subject to repurchase, at the election of the Company, treating the Company as a going concern. For the purposes of this Agreement, no repurchase event shall operate against a trust unless all Principal Settlors meet the conditions of a repurchase event.

a. The “Repurchase Price” shall be determined as of the date of the event causing the transfer or repurchase of Shares (the “Effective Date”), and the Repurchase Price shall be determined as follows:

i. If the Effective date falls either on or between the dates of November 5, 2004 and November 5, 2004, the Repurchase Price of one Share of stock shall be $1,500,000.00 divided by the total number of Shares outstanding as of the Effective Date, plus 10% interest from the date of November 5, 2004.

ii. If the Effective date falls either on or after the date of November 6, 2004, the Repurchase Price shall be determined by the Company’s CPA or by appraisal as described below.

b. If the Repurchase Price is to be determined by the Company’s CPA or by appraisal, the computation shall be made as follows:

i. The Repurchase Price of the Shares shall be computed by the independent certified public accountant (CPA) regularly used by the Company or, if the Company has no CPA or if the CPA is unavailable, then by a qualified appraiser  selected by the Company for this purpose. The Repurchase Price of one Share of the Company’s stock shall be the sum of the Company’s total Repurchase Price divided by the number of Shares then outstanding.

ii. The Repurchase Price of the Company shall be determined annually, and the Directors shall cause such an appraisal to be completed along with the Company’s annual tax returns and provided to the shareholders in the form of a written appraisal report. The appraisal report shall value the Company as of the end of the last day of the Company’s fiscal year. All Shareholders shall have 10 days from the receipt of the report to review the report and to raise any objections to the appraisal. Any objections to the appraisal shall be in writing and shall state the basis for the objection and shall be delivered to the CPA or appraiser and to all Shareholders. If no such objections are made, then the Shareholders are deemed to consent to the appraisal and shall be bound by it.

iii. The Repurchase Price stated in the appraisal report shall be deemed to be the value of the Company for one year from the date of the appraisal report.

iv. The CPA or appraiser shall complete the valuation and appraisal report using accounting practices in common usage, and may consider the following factors: (a) the value of comparable companies, if known, (b) any prior year’s valuation, (c) the profits of the Company, (d) the face amount of any accounts payable, (e) the face amount of any accounts receivable, and (f) any other factors the CPA or appraiser deems appropriate.

c. In the event the Company repurchases Shares, the stock certificates representing the same shall forthwith be returned to the Company upon payment therefor by the Company.

d. For the purposes of this Agreement, the “Principal Settlor” of a trust shall be any individual who establishes a trust while a shareholder in the corporation either as record holder or by operation of community property, and who (i) transfers Shares in the corporation to such trust and (ii) maintains power of revocation over the Shares.

6. Manner of Payment for Repurchased Shares. In the event the Company elects to repurchase the restricted Shares (or if a Shareholder purchases Shares under the anti-deadlock provisions of Paragraph 13),

a. the Company (or Shareholder) shall be entitled to pay the Repurchase Price on the following terms : the Company (or purchasing Shareholder) shall pay 25% of the total Repurchase Price within 60 days of the Effective Date, and shall pay the remaining balance of the Repurchase Price in 24 successive equal monthly installments. Such installment payments shall be due on the first of the month that follows after the expiration of 60 days following the Effective Date, and shall continue on each successive first of the month until the balance of the Repurchase Price is paid. The installment payments shall also reflect 9% interest applied to the principal amount. There shall be no prepayment penalty.

7. Involuntary Termination of Employment. The employment of any employee who is also a Shareholder may be terminated only if a supermajority (defined as a 2/3 vote of all outstanding shares in the Company) agrees, and votes to terminate the employee.

8. Transfer of Shares. None of the Shares may be sold, transferred, or otherwise disposed of nor shall they be pledged or hypothecated by any Shareholder as long as the Company has the right hereunder to repurchase such Shares. Notwithstanding such restrictions, however, so long as any Shareholder is the owner of the Shares or any portion of them, he/she shall be entitled to receive all dividends, if any, declared on the Shares.

9. Right of First Refusal. Neither any Shareholder who owns more than five percent (5%) of the outstanding Shares of the Company’s common stock nor his/her heirs, personal representatives, successors, or assigns, shall have the right at any time to sell or transfer any portion of his or her Shares purchased hereunder unless:

a. Offer to Company. The selling Shareholder shall deliver a written notice to the Company, stating the price, terms, and conditions of the proposed sale or transfer, the Shares to be sold or transferred, and the identity of the proposed transferee (“Seller’s Notice”). Within 10 days after receipt of the Seller’s Notice, the Company shall have the right to purchase all or any portion of the Shares so offered at the Repurchase Price outlined above in Paragraph 5.

b. Offer to Other Shareholders. If the Company fails to purchase all of the Shares specified in the Seller’s Notice, and if the Company has not then made an initial public offering of its common stock, the following procedure shall be followed with regard to any sale or transfer of Shares. The Company shall, at the expiration of 10 days after receipt of the Seller’s Notice, notify each of the Shareholders of the total number of Shares not purchased by the Company, enclosing a copy of the Seller’s Notice (the “Company’s Notice”). Each of the Shareholders shall have 10 days after the mailing of the Company’s Notice to notify the selling Shareholder in writing of his/her intention to purchase all or any specified portion of the available Shares at the Repurchase Price outlined above in Paragraph 5. Each Shareholder shall deliver to the selling Shareholder by mail or otherwise a written offer or offers to purchase all or any specified portion of the selling Shareholder’s Shares remaining for sale (“Shares for Sale”). Each Shareholder shall be entitled to purchase the proportion of the Shares for Sale at the ratio that his or her Shares bear to the total Shares held by all Shareholders desiring to purchase Shares for Sale.

If the total Shares specified in the offers received within such period by the selling Shareholder exceed the Shares for Sale, each Shareholder desiring to purchase a percentage of the Shares for Sale in excess of his/her proportionate share shall be entitled to purchase the proportion of the Shares for Sale that remains undisposed of, at the ratio that his or her Shares bears to the total Shares held by all of the Shareholders desiring to purchase Shares in excess of those to which they are entitled under such prior apportionment. Such apportionment shall be made successively until all of the Shares for Sale shall have been allocated to purchasing Shareholders.

c. Transfer to Third Parties. If none or only a part of the Shares for Sale is bid for purchase by the other Shareholders, then the selling Shareholder may dispose of the remaining Shares for Sale to any person or persons but only within a period of 90 days from the date of the Seller’s Notice. However, the selling Shareholder shall not sell or transfer any of the Shares for Sale at a lower price or on terms more favorable to the purchaser or transferee than those specified in the Seller’s Notice. After the 90-day period, the procedure for first offering to the Company and other Shareholders shall again apply.

d. Transfer at Death. The first refusal rights granted above shall not apply to transfers by intestate succession or testamentary disposition on the Shareholder’s death. However, the death of any Shareholder shall immediately trigger the repurchase provisions of paragraph 5.

10. Legends Imprinted on Certificates. By execution of this Agreement, the Shareholders indicate their agreement to the repurchase rights of the Company, the restrictions on resale, and the rights of first refusal. The Shareholders also acknowledge that neither the issuance nor the resale of the Shares has been registered or qualified under applicable federal or state securities laws. 

The Shareholders agree that the following legends will be imprinted on each certificate representing Shares restricted from resale:

THE SECURITIES REPRESENTED BY THIS CERTIFICATE MAY NOT BE TRANSFERRED, SOLD, PLEDGED, HYPOTHECATED, OR OTHERWISE DISPOSED OF EXCEPT IN ACCORDANCE WITH AN AGREEMENT AMONG SHAREHOLDERS, A COPY OF WHICH MAY BE OBTAINED FROM THE COMPANY.

The Shareholders agree that the following legends will be imprinted on all certificates representing Shares:

THE SHARES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933 AND MAY BE TRANSFERRED ONLY IF THE COMPANY IS SATISFIED THAT NO VIOLATION OF SUCH ACT IS INVOLVED.

11. Term. This Agreement shall remain in effect until (i) the Company is merged into, or sells its assets to, or exchanges stock with, another corporation which has, after such merger, sale of assets, or exchange of stock, consolidated total assets of at least twenty million dollars ($20,000,000.00) and is qualified to be listed on NASDAQ, (ii) the Company effects a public offering of its securities, or (iii) the expiration of 10 years from the date of this Agreement, whichever occurs first.

12. Election for Tax Purposes. The Company shall elect to be taxed as a “small business corporation” under Subchapter S of the Internal Revenue Code. This determination shall continue until the Shareholders unanimously agree otherwise. 

13. Termination upon 50/50 Deadlock. At any time that the Company shall have only two Shareholders, each owning the same number of Shares, either Shareholder may elect to terminate the relationship between the two Shareholders pursuant to the following provisions:

a. The terminating Shareholder shall notify the other Shareholder of the desire to terminate the relationship.

b. Within 10 days after such notice, the other Shareholder shall elect to either buy the other’s Shares or sell his/her own Shares at the Repurchase Price, and shall notify the terminating Shareholder. Failure to give notice shall be irrevocably deemed to be an election by the other Shareholder to sell his or her Shares to the terminating Shareholder.

c. The transaction shall be consummated within 30 days of the election to purchase. If the purchasing Shareholder fails for any reason to consummate the sale, then the selling Shareholder may elect to purchase the purchasing Shareholder’s Shares at 85% of the Repurchase Price, such transaction to be completed within 30 days following the failure to consummate the first transaction.

d. Once commenced, the procedures provided in this Section may not be terminated or revoked without the prior written consent of both Shareholders to such termination or revocation.

14. Entire Agreement. This Agreement embodies the entire agreement and understanding of the parties to this Agreement with respect to its subject matter and supersedes all prior agreements and understandings, whether written or oral, relating to such subject matter.

15. Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of California.

16. Successors. Anything in the Agreement to the contrary, any transferee, successor, or assignee, whether voluntary, by operation of law, or otherwise, of the Shares of the Company shall be subject to and bound by the terms and conditions of this Agreement as fully as though such person were a signatory.

17. Severability. Any provision of this Agreement prohibited by or unlawful or unenforceable shall be stricken without affecting any other provision of this Agreement.

18. Any controversy or claim arising out of or relating to this Agreement, its terms, or the breach thereof, shall be settled by arbitration administered by the American Arbitration Association in accordance with its Commercial Arbitration Rules, and judgment on the award rendered by the arbitrator(s) may be entered in any court having jurisdiction thereof.

Date: __________________________

___________________________________

Donald Leland


___________________________________

Alexandra Leland



___________________________________

David Kowalski

