95. Multimedia Development Contract

MULTIMEDIA DEVELOPMENT CONTRACT

This agreement is entered into by and between ___________________(“Client”) and ____________________ (“Developer”) (together, the “Parties”). 

The effective date of this agreement is ____________ (“Effective Date”).

RECITALS

WHEREAS, Developer offers the following services and related services: digital media design and development, corporate identity design and development, print design, Web site design and development, interactive kiosk design and development, CD-ROM design and development, logo design and development, computer graphics design and development.

WHEREAS, Client wishes to have Developer provide services for compensation.

NOW, THEREFORE, in consideration of the promises and mutual covenants and agreements set forth herein, Client and Developer agree as follows:

DEFINITIONS

“Existing Client Content” means the material provided by Client to be incorporated into the Product.

“Developer Tools” means the software tools of general application, whether owned or licensed to Developer, which are used to develop the Product.

“Development Schedule” shall be, only when applicable, as set forth in Schedule B to this Agreement, which lists the deliverable items contracted for (“Deliverables”) and the deadlines for their delivery.

“Error” means, only when applicable, any failure of a Deliverable or Product to (i) meet the Specifications, if any, or (ii) to properly operate.

“Payment Schedule” shall be set forth in Schedule C to this Agreement and is the schedule by which payments under this agreement shall be made.

“Product” means the material that is the subject of this agreement, as further described in paragraph 1.1, below.

“Specifications” for the product, only when applicable, shall be set forth in Schedule A.

DEVELOPMENT AND DELIVERY OF DELIVERABLES, PAYMENT

1.1. Developer agrees to develop, on behalf of Client, the following (the “Product”): (describe what you are making, e.g., interactive Kiosk, educational CD-ROM, Web site, etc.).

1.2. Developer shall use his best efforts to develop each Deliverable and/or Product in accordance with the Specifications, if any. 

1.3. All development work will be performed by Developer or his employees or by approved independent contractors who have executed confidentiality agreements, where appropriate.

1.4. Developer shall deliver all Deliverables and/or Product within the times specified in the Development Schedule and in accordance with the Specifications, if any.

1.5. Developer agrees to comply with all reasonable requests of Client as to the manner of delivery of all Deliverables, which may include delivery by electronic means.

1.6. Client agrees to pay according to the Payment Schedule.

1.7. If the Client, following the execution of this Agreement, alters the Specifications, or alters the nature and/or scope of the project as described in paragraph 1.1, or requests additional work, Developer reserves the right, upon notification to the Client, to (i) modify the Payment Schedule or (ii) charge Client on an hourly basis for the additional time at the rate of $___________ per hour.

1.8. Except as expressly provided in this Agreement or in a later writing signed by the Client, Developer shall bear all expenses arising from the performance of its obligations under this Agreement.

1.9. Except as expressly provided in this Agreement, this Agreement does not include any maintenance work on the Product or later enhancements to the product.

TESTING AND ACCEPTANCE

2.1. All Deliverables shall be thoroughly tested by Developer (if applicable) and all necessary corrections as a result of such testing shall be made, prior to delivery to Client.

2.2. When applicable, in the event that a Deliverable or Product delivered to Client has an Error, Client shall notify Developer within 7 days of delivery or shall waive its objections. Upon notification to Developer, Developer shall have 7 days to make a correction to the Deliverable or Product and present the repaired Deliverable or Product to Client. If the Payment Schedule calls for work under this Agreement to be paid by piece rate, time spent correcting Errors is to be included in the amounts in the Payment Schedule. If the Payment Schedule calls for work under this Agreement to be paid by hourly rate, time spent correcting Errors shall be billed to Client according to the hourly rate in the Payment Schedule. 

COPYRIGHTS

3.1. Client will retain copyright ownership of Existing Client Content. 

3.2. Developer will retain copyright ownership of the following material (“Developer’s Components”) to be created in the development of the Product and to include any and all of the following: 

a. Developer’s existing tools, such as (source code, pre-existing code, scripts, stock images—basically your tools that you bring to the project: these should be non-negotiable items and should appear here in every contract).

b. Content created in connection with development of the Product, including: (simply insert the components that you are creating to which you wish to retain the rights—HTML code, source code, Java code, computer code in any language, images, animations, scripts, script code, text, logos).

3.3. Client will retain copyright ownership of, and Developer agrees to irrevocably assign and convey to Client all rights, title, and interest in the same, the following material (“Client’s Components”) to be created in the development of the Product and to include any and all of the following: (HTML code, source code, Java code, computer code in any language, images, animations, scripts, script code, text, logos—simply insert the components that you are creating to which you wish to give the rights).

3.4. Developer will retain copyright ownership of any copyrights not specifically granted to either party by this Agreement (“Non-specified Components”).

3.5. Developer, however, grants to Client a royalty-free, worldwide, perpetual, irrevocable, non-exclusive license, with the right to sublicense through multiple tiers of sub-licensees, to use, reproduce, distribute, modify, publicly perform, and publicly display the Developer’s Components and Non-specified Components in any medium and in any manner, unless such rights are specifically limited by this Agreement. This license includes the right to modify such copyrighted material.

3.6. Client, however, grants to Developer a royalty-free, worldwide, perpetual, irrevocable, non-exclusive license, to use, reproduce, distribute, modify, publicly perform, and publicly display its Existing Client Content and Client’s Components (if any) for the sole and limited purpose of use in Developer’s portfolio as self-promotion and not for direct commercial sale.

3.7. For the purposes of this agreement, “copyright” shall be deemed to include copyrights, trade secrets, patents, trademarks, and other intellectual property rights.

3.8. If any third party content or Developer Tools are used in the development of the Product, Developer shall be responsible for obtaining and/or paying for any necessary licenses to use third party content.

CONFIDENTIALITY

4.1. The terms of this Agreement, Existing Client Content, and other sensitive business information are confidential (“Confidential Information”). Developer and Client agree, except as authorized in writing, not to disclose to any third party Confidential Information. Developer agrees to return to Client promptly, upon completion of the Product, all Existing Client Content.

WARRANTIES, COVENANTS, AND INDEMNIFICATION

5.1. Developer represents and warrants to Client the following: (i) Developer has the full power to enter into this agreement without restriction, (ii) except with respect to Existing Client Content, and properly licensed materials, the performance, distribution, or use of the Product will not violate the rights of any third parties, and (iii) Developer agrees to defend, hold harmless, and indemnify Client and its representatives from and against all claims, defense costs, judgments, and other expenses arising out of the breach of the foregoing warranties.

5.2. Client represents and warrants to Developer the following: (i) Client has the full power to enter into this agreement without restriction, (ii) the performance of this Agreement will not violate the rights of any third parties, and (iii) Client agrees to defend, hold harmless, and indemnify Developer and its representatives from and against all claims, defense costs, judgments, and other expenses arising out of the breach of the foregoing warranties.

TERMINATION

6.1. If Developer fails to correct an Error according to paragraph 2.2 after 3 attempts, Client may terminate this agreement without making any further payments according to the Payment Schedule. 

6.2. No termination of this Agreement by any party shall affect Developer’s rights to receive his hourly rate for all time spent producing Deliverables and/or Product.

MISCELLANEOUS PROVISIONS

7.1. This Agreement contains the entire understanding and agreement of the parties, supersedes all prior written or oral understandings or agreements, and may not be altered, modified, or waived except in a signed writing.

7.2. EXCEPT AS PROVIDED ABOVE WITH RESPECT TO THIRD PARTY INDEMNIFICATION, NEITHER PARTY SHALL BE LIABLE TO THE OTHER PARTY FOR ANY INCIDENTAL, CONSEQUENTIAL, SPECIAL, OR PUNITIVE DAMAGES OF ANY KIND OR NATURE, INCLUDING, WITHOUT LIMITATION, THE BREACH OF THIS AGREEMENT OR ANY TERMINATION OF THIS AGREEMENT, WHETHER SUCH LIABILITY IS ASSERTED ON THE BASIS OF CONTRACT, TORT, OR OTHERWISE, EVEN IF EITHER PARTY HAS BEEN WARNED OR WARNED OF THE POSSIBILITY OF ANY SUCH LOSS OR DAMAGE.

________________________________

Developer

________________________________

Client

Schedule A

Specifications

(This will depend on the job, obviously, and may not apply to all jobs.)

Schedule B

Development Schedule

(This will depend on the job, obviously, and may not apply to all jobs.)

Schedule C

Payment Schedule

[For hourly rate:]

Developer shall be paid on an hourly basis, and his rates and billing procedures are as follows: charges are $__________________ per hour. The minimum billing increment is six minutes or 1/10 of an hour. Time spent on individual tasks is rounded up to the next 10th of an hour.

(For piece rate:)

Deliverables

Due Date



Payment Due

Down payment (1/3)
__________________________
$______________________

Milestone 1

__________________________
$______________________

Milestone 2

__________________________
$______________________

Final Completion
__________________________
$______________________

Total Payment

__________________________
$______________________

